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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Dismissed as 

improvidently granted.   

 

¶1 PER CURI AM.    On December  1,  2011,  we gr ant ed Mi chael  

J.  Wal dvogel  Tr ucki ng,  LLC' s ( Wal dvogel  Tr ucki ng)  pet i t i on f or  

r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  appeal s,  

Mi chael  J.  Wal dvogel  Tr ucki ng,  LLC v.  LI RC,  No.  2011AP329- FT,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 28,  2011) ,  t hat  

r ever sed an or der  by t he Langl ade Count y Ci r cui t  Cour t 1 r ever si ng 
                                                 

1 The Honor abl e Fr ed W.  Kawal ski  pr esi ded.  
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t he Labor  and I ndust r y Revi ew Commi ssi on' s ( LI RC)  det er mi nat i on 

t hat  Dani el  Ber ceau ( Ber ceau)  i s el i gi bl e f or  unempl oyment  

benef i t s.    

¶2 Af t er  r evi ewi ng t he r ecor d and t he par t i es '  br i ef s,  

and af t er  hear i ng or al  ar gument ,  we concl ude t hat  Wal dvogel  

Tr ucki ng' s pet i t i on f or  r evi ew was i mpr ovi dent l y gr ant ed.  

¶3 For  pur poses of  expl ai ni ng our  deci s i on,  we br i ef l y 

r el at e t he f ol l owi ng undi sput ed f act s.   Begi nni ng i n Januar y 

2008,  Ber ceau was empl oyed by Wal dvogel  Tr ucki ng as a dai r y 

t r anspor t  dr i ver ,  a posi t i on t hat  r equi r ed Ber ceau t o mai nt ai n a 

val i d commer ci al  dr i ver ' s l i cense.   I n May 2009,  due t o l ack of  

wor k,  Ber ceau was l ai d of f  i ndef i ni t el y.   Thr ee mont hs l at er ,  

however ,  on August  12,  2009,  Wal dvogel  Tr ucki ng r ecal l ed 

Ber ceau.   Pur suant  t o bot h f eder al  l aw and company pol i cy,  

Ber ceau was r equi r ed t o submi t  t o a pr e- empl oyment  dr ug t est .   

Ber ceau t est ed posi t i ve f or  mar i j uana met abol i t es.   

Consequent l y,  on August  18,  2009,  Wal dvogel  Tr ucki ng di schar ged 

Ber ceau.  

¶4 Ber ceau f i l ed f or  unempl oyment  benef i t s.   Rej ect i ng 

Wal dvogel  Tr ucki ng' s ar gument  t hat  Ber ceau was di schar ged f or  

" mi sconduct  connect ed wi t h [ hi s]  wor k"  under  Wi s.  St at .  

§ 108. 04( 5)  ( 2009- 10) , 2 LI RC concl uded t hat  Ber ceau was el i gi bl e 

f or  unempl oyment  benef i t s.  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 The ci r cui t  cour t  di sagr eed,  and Ber ceau appeal ed.   

The cour t  of  appeal s t hen r ever sed t he or der  of  t he c i r cui t  

cour t  and r emanded t he cause f or  r ei nst at ement  of  LI RC' s 

deci s i on.  

¶6 Wal dvogel  Tr ucki ng pet i t i oned t hi s cour t  f or  r evi ew,  

aski ng us t o answer  a s i ngl e quest i on:  whet her  an empl oyee,  

r ecal l ed f r om an i ndef i ni t e l ay- of f ,  i s  el i gi bl e f or  

unempl oyment  benef i t s when he r ender s hi msel f  i nel i gi bl e f or  hi s  

j ob by usi ng i l l egal  dr ugs.   We gr ant ed Wal dvogel  Tr ucki ng' s 

pet i t i on f or  r evi ew and hear d or al  ar gument  on Mar ch 6,  2012.  

¶7 Upon f ur t her  r ef l ect i on,  however ,  we concl ude t hat  t he 

pet i t i on f or  r evi ew was i mpr ovi dent l y gr ant ed.   Wi sconsi n St at .  

§ 108. 04( 8) ( a)  pr ovi des,  i n r el evant  par t ,  t hat  an empl oyee i s  

i nel i gi bl e f or  unempl oyment  benef i t s f or  a st at ed per i od i f  t he 

empl oyee " f ai l s ,  wi t hout  good cause,  t o accept  sui t abl e wor k 

when of f er ed .  .  .  . "   On June 26,  2011,  t he l egi s l at ur e cr eat ed 

§ 108. 04( 8) ( b) .   2011 Wi s.  Act  32,  § 2403t .   Sect i on 

108. 04( 8) ( b) 1. b.  c l ar i f i es t hat  an empl oyee' s f ai l ur e t o accept  

an of f er  of  wor k under  subsect i on ( 8) ( a)  i ncl udes " [ t ] he 

empl oyer ' s wi t hdr awal  of  or  f ai l ur e t o ext end an of f er  of  wor k 

due t o a posi t i ve t est  r esul t "  f or  i l l egal  dr ugs.   See i d.   

Sect i on 108. 04( 8) ( b)  went  i nt o ef f ect  on Jul y 1,  2011.   See i d. ,  

§§ 9354( 2q) ,  9400.  

¶8 Gi ven t he l egi s l at ur e' s enact ment  of  Wi s.  St at .  

§ 108. 04( 8) ( b) ,  t he i ssue pr esent ed by Wal dvogel  Tr ucki ng' s 

pet i t i on f or  r evi ew i s not  l i kel y t o r ecur .   See Wi s.  St at .  

§ ( Rul e)  809. 62( 1r ) ( c) 3.   Because a deci s i on by t hi s cour t  i n 
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t he i nst ant  case woul d not  devel op or  c l ar i f y t he l aw,  see 

§ 809. 62( 1r ) ( c) ,  we concl ude t hat  Wal dvogel  Tr ucki ng' s pet i t i on 

f or  r evi ew was i mpr ovi dent l y gr ant ed.  

¶9 By the Court.—The r evi ew of  t he deci s i on of  t he cour t  

of  appeal s i s di smi ssed as i mpr ovi dent l y gr ant ed.  

¶10 Just i ce PATI ENCE DRAKE ROGGENSACK di ssent s.  
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